
 

 

Adults with Incapacity Consultation – Advance Directives 

 

Dear Members, 

We have been keeping you up to date with the Scottish Government revisions to the Adults with 

Incapacity (Scotland) Act 2000. Our hope was that the Scottish Government would include Advance 

Directives (ADs) in their revisions, to give Advance Directives statutory provision (making them 

legally enforceable and thus more likely for your wishes to be recognised and respected), the same 

way they are in England and Wales. 

The Scottish Government has released the consultation and we are delighted to see our efforts have 

paid off, and they are considering including Advance Directives in the updated act. We now need you 

to respond to the consultation answering Yes to the questions posed. 

Chapter 11 deals with Advance Directives and can be found here: https://consult.gov.scot/health-

and-social-care/adults-with-incapacity-reform/  

The questions asked are: 

Should there be clear legislative provision for advance directives in Scotland or should we 

continue to rely on common law and the principles of the Adults With Incapacity Act to ensure 

peoples’ views are taken account of? 

If we do make legislative provision for advance directives, is the Adults With Incapacity Act the 

appropriate place?  

Please give reasons for your answers 

Please respond Yes to both questions, this can be done using the online response form available at 

https://consult.gov.scot/health-and-social-care/adults-with-incapacity-reform/  (you are able to only 

respond to part of the consultation).    

As well as answering yes to the substantive questions we would ask that you make it clear that there 

requires to be a central register for Advance Directives and that there needs to be training provided 

to professionals and that there needs to be general awareness raising with the public. 

You are able to provide commentary on why you are answering yes; the following is some reasoning 

you may wish to include in your response: 

• Advance Directives have no clear and authoritative statement in current law  
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• Common law is not appropriate. The position of the Scottish Government on Advance 

Directives is similar to that in relation to withholding and withdrawal of life-preserving 

treatment. However, there is a distinct difference in that Advance Directives do not benefit 

from an equivalent clear and authoritative statement of the current law, such as is to be 

found in the Law Hospital case 

• The number of Advance Directives registered in Scotland is not currently known, it is estimated 

from studies in England and Wales that less than 2% of the population have one. Research has 

illustrated that the methods and consistency of recording and distributing AD’s varies greatly 

across the 14 Health Boards in Scotland, with no standardisation present.  

• There have been no major efforts to promote AD’s in Scotland by either the Government, 

the NHS Boards or independent organisations 

• As far back as 1995 the Scottish Law Commission recommended (sections 40 and 41) that 

the initial Adults With Incapacity Act act should include provision for advance directives. The 

2000 Act as enacted omitted them, presumably on the grounds that they were politically 

sensitive. With a reduction in paternalism and a move towards patient centred care and 

empowerment, this omission should now be rectified.  

• Registration and distribution via a central repository is particularly important, as well as wider 

clinician/public education is imperative. The Scottish Government has been working on two 

projects which potentially make AD’s easier to register in Scotland. The first of these is 

improvements to Anticipatory Care Planning (ACP). The second scheme is Recommended 

Summary Plan for Emergency Care and Treatment (ReSPECT). The Office of the Public Guardian 

seems the natural home for registration.  

• Council of Europe Recommendation CM/Rec (2009) 11 of the Committee of Ministers to 

Member States on principles concerning continuing powers of attorney and advance 

directives for incapacity recommends that: “States should promote self-determination for 

capable adults in the event of their future incapacity, by means of continuing powers of 

attorney and advance directives” (Principle 1.1) and that: “In accordance with the principles 

of self-determination and subsidiarity, states should consider giving those methods priority 

over other methods of protection” (Principle 1.2).  Compliance with the Recommendation, 

and with the human rights principles underpinning it, requires that Scotland should now 

have clear legislative provision for advance directives generally, beyond the limited scope of 

provision for them in the 2003 Act. 

• Many people lack the capacity to make their own medical care decisions at the end of life. 

The Scottish Government giving AD’s statutory basis will send a message to health 

professionals and the public that preparing for a time when you may be too ill to make your 

own medical decisions is an important step. 

• Thinking ahead and preparing ensures that your doctor, family and friends are aware of your 

healthcare preferences. It empowers you to determine how the end of your life will happen 

and empowers your family/friends with guidance on how to ensure your decisions are 

respected. Research shows that patients and their families report significantly less stress, 

anxiety and depression when an AD is in place. 

• End of life decision making is often put off, in order to avoid addressing difficult thoughts 

and conversations. Some insightful souls do prepare for their end of life, but some may think 

‘why bother’ if they go to the effort of writing down their wishes and distributing it, only for 
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it to not be respected, unable to access in an (emergency) situation, or substituted for a best 

interest test.  

• “We were world leading when we passed the 2000 Act, but the international scene has been 

moving on and we now urgently need to update to comply, not only with the European 

Convention on Human Rights, but with the United Nations Convention on Persons with 

Disabilities. Right now this subject is in a state of rapid development…” Adrian Ward, expert 

in Incapacity Law. Scotland should have made a bold statement and been at the forefront of 

patient wishes and centred care back in 2000. The issue was regarded as politically sensitive 

and thus omitted. Now is the time to rectify what should have been made right in the first 

place.  

• The SG should also aim to ascertain how many people in Scotland currently have AD’s or 

similar instructions, encourage legal recognition of AD’s, increase uptake of AD’s and 

comparable measures and identify ways to promote AD’s as a means of sensible life 

planning 

• AD’s help to normalise conversations about death and end of life choices in Scottish society 

• Claims regarding both the benefits and uptake of AD’s must be substantiated with evidence. 

Solid, reliable information is key to successful enforcement. Forming a working group would 

allow for more in depth study in to how the documents are being used in practice.  

• Public and political knowledge of AD’s is low yet they are an invaluable tool to respect 

patient’s wishes and protect healthcare professionals. Their advantages cannot be 

underestimated.  

• The Mental Health (Care and Treatment) Act 2003 is not sufficient to address Advance 

Directives. It sets out a framework for Advance Statements, which lets adults who are at risk 

of being detained due to incapacity stemming from mental illness set out their care and 

treatment wishes. The Mental Welfare Commission does highlight that there are flaws with 

the system due to its complexity and it does not directly translate to those who are not likely 

to be subject to detention or compulsory treatment orders 

 

If you require any further help with this please get in touch with us. 

 

Friends at the End 
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